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SMITH, CHIEF JUSTICE, FOR THE COURT:
1. This case is now before this Court a second time. Quitman County [hereinafter the
County] filed this action for declaratory and injunctive rdief agang the State of Missssppi,
Governor Haey Barbour, and Attorney General Jm Hood. The County aleged that
Mississppi’'s datutes requiring the counties to provide legd services for indigent crimina

defendants are unconstitutional. The County sought a declaratory judgment because the State



has dlegedy breached its duty to provide effective assistance of counsd, in violaion of
Artide 3, Section 26 of the Missssppi Conditution, and the County aso sought an injunction
to compd the Legidature to creste a Satewide, dtate-funded public defenders office.  After
the Circuit Court of Quitman County denied the defendants motion to dismiss, this Court
granted permission for an interlocutory appeal. State v. Quitman Cty., 807 So. 2d 401, 402
(Miss. 2001)( Quitman 1).

12. This Court hdd that the County had standing to bring this action and had pleaded facts
which, if assumed to be true, were auffident to withstand a motion to dismiss under Rule
12(b)(6) of the Missssppi Rules of Civil Procedure. 1d. at 406, 409. This Court affirmed
and remanded but stressed that its decison “should not be construed as stating a position” on
the conditutiondity of the current funding scheme or “[w]hether Quitman County can prove
[itg dlegaions at a ful trid on the merits will be determined upon remand.” 1d. a 406, 410.
Following a trid on remand, the drcuit court found no conditutiond violaion and entered
judgment for the defendants. We agree with the learned circuit judge. Quitman County failed
to meet its burden of proof. We, therefore, affirm.

FACTSAND PROCEEDINGS

13. A bench trid was hdd in the Circuit Court of Quitman County from April 29, 2003,
through May 6, 2003. After the paties had submitted proposed findings of fact and
conclusons of law, the court issued a thorough opinion concluding that Quitman County had
not met its burden of proving that the funding mechanism established by statute had led to

sysemic ineffective asssance of counsd in Quitman County and throughout the state.  The



areuit court’s find judgment was entered on November 10, 2003, and Quitman County filed
atimely notice of apped.
Applicable Law

4. In Quitman I, 807 So. 2d at 410, this Court stated that:

[tihe question raised by the County’s dlegaions is whether, assuming the State
has faled in its duty to provide effective indigent defense, the county-based
system has resulted in the ingblity of the judiciary to operate in an independent
and effective manner to the extent that this Court must of necessty, interfere
in this traditiondly legidative function and order the Legidature to edtablish a
datewide, date-funded system of indigent caiminal defense.  Again, taking as
true the wdl-pled dlegaions of the County’s complant, such system
condtitutiond deficiencies would entitle the County to relief.

In Quitman |, 807 So. 2d at 406-07, we also recited the applicable lav dedling with the
representation of indigent defendants and the funding thereof. Art. 3, 8 26 of the Missssippi
Condtitution states, in pertinent part that:
In dl crimind prosecutions the accused shal have a right to be heard by himself
or counsd, or both, to demand the nature and cause of the accusation, to be
confronted by the witnesses agangt him, to have compulsory process for
obtaining witnesses in his favor, and, in al prosecutions by indictment or
information, a speedy and public trid by an impatid jury of the county where
the offense was committed....

This provison has been interpreted to create a duty on the part of the State to provide effective
assstance of counsd to indigent defendants. 1d. See also Mease v. State, 583 So. 2d 1283
(Miss.1991); Wilson v. State, 574 So. 2d 1338 (Miss. 1990); Conn v. State, 251 Miss. 488,
170 So. 2d 20 (1964) (relying on Gideon v. Wainwright, 372 U.S. 335, 83 S.Ct. 792, 9
L.Ed.2d 799 (1963)). Additiondly, Art. 14, § 261 of the Missssppi Congtitution provides
that “[tlhe expenses of cimind prosecutions shal be borne by the county in which such

prosecution shal be begun.”



5. Section 25-32-7 of the Missssippi Code Annotated is the statutory authority that
requires counties to fund the representation of indigent criminal defendants and  specificaly
provides for the compensation and expenses for the public defender’ s office.
Section 25-32-7 provides that:
The public defender shdl be provided with office space, secretarial assistance,
and dl reasonable expenses of operating the office, a least equal to or more
than the county prosecuting attorney, or the digtrict atorney if the public
defender represents the ertire circuit court district. The compensation and
expenses of the public defender's office shdl be pad by the county or counties
if two (2) or more counties are acting jointly. The funds shall be paid upon
allowance by the board of supervisors by order spread upon the minutes of the
board.
Also, § 99-15-17, in pertinent part provides “[tlhe fees and expenses [of counsel for indigents]
as dlowed by the appropriate judge shal be paid by the county treasurer out of the general fund

of the county in which the prosecution was commenced.” Quitman |, 807 So. 2d at 407.

DISCUSSION
l. Applicable Legal Standard.
T6. This Court has hdd that if the trid court applies the wrong legal standard, the review of
the ruling is de novo. Baker v. State, 802 So. 2d 77, 80 (Miss. 2001) (citing Butler v. State,
592 So. 2d 983, 986 (Miss. 1991) (“[T]he tria court enjoys considerable discretion, and, so
long as tha court exercises that discretion by reference to the correct legd standards, we will
not reverse absent substantial abuse of discretion”)). This Court has adso stated “where . . . the
trid judge has agpplied an eroneous legal standard, we should not hestate to reverse”
McClendon v. State, 539 So. 2d 1375, 1377 (Miss. 1989). This Court has held that it “cannot

overturn the decree of a chancdlor unless it finds with reasonable certainty that the decree is
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manifesly wrong on a question of law or interpretation of facts petaning to legd questions”
I ncorporation of the City of Oak Grove v. City of Hattiesburg, 684 So. 2d 1274, 1276 (Miss.
1996) (citations omitted). Moreover a “‘circuit judge ditting without a jury is accorded the
same deference with regard to his findings as a chancellor, and his findings are safe on appedl
where they are supported by subgantiad, credible, and reasonable evidence” City of Clinton
v. Smith, 861 So. 2d 323, 326 (Miss. 2003) (interna citations omitted).

7. At trid, the County had the burden of proving that the State has breached its
conditutiond duty to provide indiget defendants with effective assstance of counsd by
requiring each county to fund its own indigent crimind defense. The County asserted that it
cannot afford to discharge its burden of providing funding for indigent defendants in a
conditutiond manner. Since datutes are presumptively conditutiond, when there is a conflict
between a datutory scheme and a conditutional provison, it must be “pdpable’ before the
courts of this State will declare a Satute uncondtitutional. State v. Miss. Assn of Supervisors,
Inc.,, 699 So. 2d 1221, 1223 (Miss. 1997). Therefore, the County had to establish the
unconditutiondity of this system beyond a reasonable doubt. Jones v. State, 710 So. 2d 870,

877 (Miss. 1998).

The Strickland standard
118. The County dams that the circuit judge applied the wrong legd sandard to theits
dams for rdigf. The County argues that indead of using the standard that this Court and the
United States Supreme Court held governs this case, the circuit judge applied a “higher, two

pat test used only for post conviction chdlenges by individud crimind defendants’as
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elaborated in Howard v. State, 853 So. 2d 781 (Miss. 2003) and Strickland v. Washington,

466 U.S. 668, 688, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674 (1984). The United States Supreme
Court hdd in Strickland v. Washington 466 U.S. a 690, 104 S.Ct. at 2066, 80 L.Ed.2d 674
that:

Thus a court deciding an actud ineffectiveness dam mus judge the

reasonableness of counsd's chdlenged conduct on the facts of the particular

case, viewed as of the time of counsd's conduct. A convicted defendant making

a cdam of ineffective asssance must identify the acts or omissons of counsd

that are adleged not to have been the result of reasonable professona judgment.

The court mus then determine whether, in lignt of dl the circumstances, the

identified acts or omissons were outsde the wide range of professondly

competent assistance. In making that determination, the court should keep in

mind that counsd’'s function, as eaboraied in prevaling professond norms, is

to make the adversaria teding process work in the paticular case. At the same

time, the court should recognize that counsd is drongly presumed to have

rendered adequate assstance and made dl ggnificant decisons in the exercise

of reasonable professona judgment.
The State counters this assertion by saying that the drcuit court “unambiguoudy dated that the
guestion before it was not ‘whether in isolated cases the public defenders were ineffective.”
Attorneys David Tisddl and Allan Shackleford were respongble for al indigent cases in the
Circuit Courts of Quitman, Coahoma, and Tunica Counties, al appeds in those cases, and for
Jusice Court indiget representations in Quitman and Tunica  Tisddl replaced Thomas
Pearson, who was formerly a public defender until his termination in 2000.
T9. Even so, the County maintains that the circuit judge mistakenly proceeded as if the case
were an individud pogt-conviction proceeding, in which the County would have had to prove
on a case-by-case bass that the attorney’s performance was defident and the defendant was
prgudiced. The County states that it does “not seek to overturn particular convictions, but

rather seeks a system that meets conditutional guarantees” In her opinion, the circuit judge



stated that “[w]hen a datute can be interpreted ether as condtitutiona or uncondtitutiona, the
Supreme Court has long hdd that they will adopt the condtitutional congtruction. If possible,
they will congtrue it S0 as ‘to enable it to withstand the congtitutiona attack and to carry out
the purpose embedded in the [statute].’” (quoting Wilson v. State, 574 So. 2d at 1340). In
other words, “[i]t is not this Court's duty to look for factual possbilities or scenarios that
would create conflict with the datute, thereby rendering the statute uncongitutiona.  Rather,
this Court's duty is to interpret the Act and envison facts and scenarios in which the statute
could be held condiitutional.” State v. Jones, 726 So. 2d 572, 573 (Miss. 1998).

910. In Quitman I, 807 So. 2d at 408, this Court held that the County would be entitled to
the prospective statewide rdief it seeks if it established the cost of an effective system of
indigent crimind defense, the county’s inability to fund such a sysem, and the failure of the
exiging system to provide indigent defendants in Quitman County with the tools of an adequate
defense.  The circuit judge ruled that the County failed to establish these facts beyond a
reasonable doubt. The County asserts that “[t]he evidence at trid established each of these
eements”

11. The State correctly points out that “[clommon sense suggests that if Quitman County
dams there is widespread and pervasve ineffectiveness, the most probative evidence to
support tha dam would be testimony about specific ingances when the public defenders
peformance fdl bdow ‘an objective sandard of reasonableness as measured by the
professona norms.” (quoting Strickland v. Washington, 466 U.S. at 688, 104 S.Ct. at 2064,
80 L.Ed.2d 674). The State dso asserts that the circuit judge expected to hear such testimony

a trid gnce the County dleged in its complaint that requiring each county to pay for its own



public defenders did not satisfy the conditutiond requirements for effective assstance of
counsdl. The record reflects that no such evidence was presented at trid. Likewise, the circuit
judge, in her opinion, stated:

The County dleged that “there have been numerous post-conviction chdlenges
to the adequacy of counsel provided to indigent defendants tried for felonies in
Quitman County.” However, the County presented no evidence to the Court of
any post-conviction proceedings  which chdlenged the effectiveness of
gppointed counsel. The County did not present proof from any defendant who
camed to have received ineffective assstance, nor did they identify any single
case where indffective assstance was dleged. No proof was presented that
any case has ever been overturned in Quitman County because of ineffective
assistance.

The County did not present any evidence on any one of the centra factud alegations in its
complaint, and the County did not try to show specific examples of when the public defenders
legal representation fell below the objective standard of professiond reasonableness.
12. The County references the above-cited passage as evidence that the circuit judge
“fundamentdly misconcaeived” the nature of its case. However, the record does not offer any
evidence that the court or the State thought that the County was seeking to overturn particular
convictions. The circuit judge noted that the evidence presented at trid proved that “Quitman
County is a andl rurd county experiencing a high rate of poverty.” In her opinion, the circuit
judge stated that:

The evidence shows that Quitman County spends less than 1% of the county

budget on indigent defense, $38, 352 per year. This expenditure has remained

the same snce 2000. Tedimony reveded that the county’s deficit was mainly

a result of spending in the area of s0lid waste, other unfunded mandates, natura

disasters, and economic development bonds that were not being repaid. While

the County established that it is druggling to meet its financia obligations and

has had to cut funding in some areas, there was no testimony that resources to

fund schools, hospitals, and loca lav enforcement were reduced because of
indigent defense costs as was dleged in the Complaint.  The Court is convinced



that indigent defense is nether the cause not the solution to the county’s
finencid difficulties

Essential tools of defense

713. In addition to daming that the drcuit judge applied the wrong lega standard, the
County adso mantans that even under the Strickland andyss, it did show that the essentia
tools of defense were not provided. The County claims that, like this Court in the case at bar,
other courts have concluded that prospective chdlenges to indigent defense systems were not
subject to the requirements of Strickland, and that the proper inquiry is whether the system
provides the tools of an adequate defense. The County further explains that there were distinct
differences between the applicable standards to post-conviction proceedings and to systemic
chdlenges. In a post-conviction chdlenges, the County avers that “courts attempt to baance
the individud defendant’'s interest in chdlenging his conviction against broader interests in
judicid economy and findity.” (citing Strickland v. Washington, 466 U.S. a 693-94). The
County argues that courts must “look to whether the system provides the essentia tools of an
effective defense across the broad run of cases” and that “the performance of a particular
lawyer or the result in any one caseis not decisve.”

114. The County then dams that even under the post-conviction cases that use the
Strickland andyss, it has demonstrated that the county-based system does not provide the
tools of an adequate defense. The County cites numerous post-conviction cases that follow
Strickland that have identified other tools that the county-based system does not provide as
fundamenta to effective assistance of counsd. See, e.g., Wiggins v. Smith, 539 U.S. 510, 123

S. Ct. 2527, 156 L. Ed 2d 471 (2003) (investigation of mitigation evidence); Bell v. Cone, 535



U.S. 685, 122 S. Ct. 1843, 152 L. Ed. 2d 914 (2002) (falure to cal witnesses and waiving of
argument in sentencing phase); Williams v. Taylor, 529 U.S. 362, 120 S. Ct. 1495, 146 L. Ed.
2d 389 (2000) (invedigation of mitigation evidence); Roe v. Flores-Ortega, 528 U.S. 470,
120 S. Ct. 1029, 145 L. Ed. 2d 985 (2000) (falure to file notice of apped); Smith v. Robbins,
528 U.S. 259, 120 S. Ct. 746, 145 L. Ed. 2d 756 (2000) (failure to file merits brief without
consent); Hill v. Lockhart, 474 U.S. 52, 106 S. Ct. 366, 88 L. Ed. 2d 203 (1985) (guilty plea
chdlenges). The County adso cites severd cases decided by this Court such as State v.
Tokman, 564 So. 2d 1339, 1343 (Miss. 1990) (ating Gaines v. Hopper, 575 F.2d 1147, 1150
(5th Cir. 1978)), which hdd that meaningful discussons regarding the realities of a case are
the “cornerstones of effective assstance of counsd.” Tokman aso hdd that counsd has, at
a mnmum, “a duty to interview potentid witnesses and to make an independent investigation
of the facts and circumstances of the case.” State v. Tokman, 564 So. 2d at 1342.

115. The County also references the Triplett case, in which this Court held that adefendant
is entitted to a badc defense, and that a badc defense in Triplett required “complete
invedtigation to ascertain every materid fact about this case, favorable and unfavorable.”
Triplett v. State, 666 So. 2d 1356, 1361 (Miss. 1995). The County concludes that if the
arcuit judge had “assessed the tools of an adequate defense in light of this Court’s prior
decisons and standards, it would have been clear that the county-based system in Quitman and
counties does not provide the essentid tools of defense and therefore violates the

condtitutional guarantee of effective assstance of counsd.”
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916. The drcuit judge's opinion discussed in depth the claims raised by the County regarding
the lack of essentid tools of defense. In response to the County’s alegation that “lack of
counsel and excessive casdoads promotes pretrid delay . . . accordingly, excessive pretria
ddays have caused Quitman County to spend its own funds to hold defendants in county
custody,” the court dtated that testimony during trid edablished that “Quitman County haes
averaged thirty-four (34) indigent defendants per year in Circuit Court snce 1999.”  Further,
that “each public defender is required to be in Justice Court one day each month, an average
of seventeen (17) cases per public defender per year in Circuit Court. Certainly, this does not
represent an excessve casdoad for the two public defenders in Quitman County, as aleged.”
The circuit judge dso hdd that:
The two public defenders aso take on indigent cases in two neighboring
counties in this drcuit court digtrict and aso represent private clients. The
County contends that the public defenders average 165 cases a year in civil and
private and indigent crimina cases, and that this is excessve. The Court is
satidfied that those directly involved in the Quitman County crimind justice
gysem, that is the two public defenders and the three drcuit judges, are in a
better postion than the Court to judge the weght of ther casdoad. Each of
these tedtified that the casdload was not excessve and the defenders did not feel
overburdened with ther caseload. Mr. Shackleford testified that the public
defenders were not alowed to schedule other cases during Circuit Court terms
without permission of the Circuit Court Judge.
The drcuit judge dso atributed the pretria delay to the fact that “Quitman County has two
teems of court each year, with agpproximately sx months between terms of court, which
necessxily results in pretrid ddays in processng fdony cases” The circuit judge concluded
that the delays “ cannot be attributable to the public defender program.”
17. The County also contends that due to the chronic undefunding of indigent defense, the

reult was ineffective assstance of counsd which in turn, adversdy affected the administration
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of judtice in Missssppi. The County supports this dlegation by dating that there have been
“an unusudly high number of guilty pleas entered on the day of gppointment of counsd, public
defenders are not provided investigators, public defenders most often meet defendants in mass
in the courtroom, public defenders are not provided office space, there is little motion practice
in Quitman County and that the part-time fla fee public defender system is conducive to
indffective counsd.”  This argument was not persuasive to the circuit judge because in
summay, none of the public defenders for this judicid didrict, drcuit judges, or didrict
atorneys tedtified to this effect. Further, none of the three witnesses tendered by the County
as experts concluded in ther tesimony that either of the public defenders in Quitman County
was incompetent. More specificaly, Steven Farese, who was accepted as an expert, stated that
he understood he was to “testify as to the regularly accepted methods of defending a crimina
defendant in an adequate manner and aso testify as to what | have observed and read through
the practices of Mr. Tisdell and . . . Mr. Pearson and Mr. Shackleford and their representation
of indigat defendants in Quitman County.” Farese stated that his opinion was that “there’s not
one dngle case that you can point to and say that this person or that person is ineffective
because it doesn’'t work that way,” but he concluded that the syslem as a whole was ineffective.
118. Smilaly, Dr. Steven Bright, the director of the Southern Center for Human Rights,
tedtified that, with regard to his observations on how indigent defense is provided in Quitman
County, “it is not so much about the lawyers . . . | would say it's the system or more precisaly
the absence of a system that | find impressve” The County aso complains about the public
defenders not having investigators, but the drcuit judge, in her opinion, daed that “[t]he

Missssppi Supreme Court has confirmed that the right to counsd does not require an
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investigator or expert ‘absent a showing of substantia need” and has held that the Circuit Court
should review such requests on a case-by-case basis” See Hansen v. State, 592 So. 2d 114,
125 (Miss. 1991).

119. Upon consideration of the briefs, the record, and the evidence contained therein, this
Court finds that the drcuit judge did not gpply the wrong legd standard to the County’s claims

for rdidf.

. Applicable Legal Standard and Financial Injury.

120. The County aso contends that the drcuit judge misconstrued the applicable legd
standard with respect to financid matters.  According to the County’s interpretation of this
Court’s previous decison regarding Quitman County, the County had to “show the cost of an
effective sysem of indiget crimind defenss® and “the County’s indbility to fund such a
system.” Quitman |, 807 So. 2d at 408. The County avers that it met its burden and established
that it cannot afford to pay any more than it presently does for indigent defense. In response,
the State dams that the County’s evidence regarding its financid condition showed that the
County had sufficdent resources to fund a conditutiondly adequate indigent defense system
and that the County’s obligation to pay for indigent defense in non-capital cases has neither
caused the County’s present economic troubles nor forced the County to substantialy reduce
other governmental services.

121. More specifically, the County aleged in its complaint that Missssppi’scurrent
indigent defense system has “imposed enormous and unpredictable’ costs and that the

“financid resources avalable to fund schools, hospitas, locd law enforcement and the
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traditiond hedth, safety, and welfare obligations of county government have been substantidly
reduced.” However, Butch Scipper, the Quitman County Chancery Clerk, admitted tha the
reason for the unpredictable spikes in budgetary outlays was the expense of defending cepitd
cases—a potentidly ruinous cost that is no longer borne by the counties. This cost was
dleviated by the creation of the Office of Post-Conviction Counsel and the Office of Capital
Defense Counsdl in 2000.8  On March 21, 2005, Governor Barbour signed into law effective
July 1, 2005, Senate Bill 2960, which creates the Office of Indigent Appeals. This newly
created office will be responsble for handling appeds for the indigent defendants that have
been convicted of non-capita crimes.

922. The drcuit judge aso found no evidentiary support for the County’s assertion that the
cost of providing indigat defense services had led to decreased funding for other essentid
sarvices.  As previoudy mentioned, the drcuit judge found the County’s deficit was “manly
a result of spending in the area of solid waste, other unfunded mandates, naturad disasters, and
economic development bonds that were not being repaid.” Again, the circuit judge found that
“there was no tesimony tha resources to fund schools, hospitals, and loca law enforcement
were reduced because of indigent defense costs as was dleged in the Complaint. The Court
is convinced that indigent defense is nether the cause nor the solution to the county’s financia

difficulties”

1 As previoudy noted, during the 2005 Regular Sesson, the Misdssppi Legidature
took an initid step toward that end by passage of Senate Bill 2960, which creates and provides
for adminigration and funding of the Missssppi Office of Indigent Appeals. Approved by the
Governor on March 21, 2005, this act became effective on July 1, 2005.
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923. The County dams tha the drcuit judge disregarded the evidence it presented through
the expert tetimony which unanimoudy concluded that “a Statewide, state-funded system is
needed to provide the tools of an effective defense” The County further explains that “even
if one were to hypothesze a standdone county system that provided adequate defense toals,
Mr. Farese's opinion was tha it would cost $300,000 to $500,000, 10 to 15 times what
Quitman can pay.” The County asserts tha the circuit judge, in addition to disregarding this
evidence, never reached the issue framed by this Court and instead, addressed a different one.
The County stated that “[u]lnder this newly devised test, the county could prevall only if it
showed indigent defense was the sole cause of the county’s financid problems and that these
problems would disgppear if the financid burden of indigent defense were lifted” The State
rebuts this argument by stating:

[0]f course, the County’s expert did not explan why a ful time public defenders’

office in a county with a population of 10,000 would cost more than the full-

time office in a county (Jackson County) with more than 130,000 people. But

even assuming that the cost edimate is correct, the County’s argument ignores

a cucd point: The Circuit Court found that Quitman County’s system of

providing indigent defense services is not providing congitutiondly inadequate

legd representation, even at the current level of funding. Unless the County

was able to show that it was providing inadequate services, the question of its
ability to pay thousands of dollars more per year smply does not come into

play.
724. The State correctly points out that the County “seems to argue that it put on all the proof
it needed when Chancery Clerk Scipper announced that the County cannot afford to pay any
more for indigent defense than it aready does.” However, the County does not mention the
tetimony and documentary evidence that discussed the County’s discretionary spending as

wdl as its spending priorities. The State accurately concludes that “[i]f the Quitman County
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Board of Supervisors made indigent defense a higher priority, the County could find the
additiond funds—even if that meant less discretionary spending on recregtion and sSmilar
projects.”
7125. Smilaly, it was not plausble for the County to maintan that the Legidatureis
prohibited from imposng financid burdens on counties because it is wdl established that each
county is an agency or subdivison of the date, crested for administration and other public
purposes. See State v. Hinds Cty. Bd. of Sup’'rs, 635 So. 2d 839, 843 (Miss. 1994). As this
Court hdd, “[t]he revenues of a county are subject to the control of the Legidature, and when
the Legidaure directs ther application to a particular purpose or to the payment of the clams
of paticular parties, the obligation to so pay is thereby imposed on the county.” Jackson Cty.
v. Neville 131 Miss. 599, 95 So. 626, 629 (1932).
726. The drcuit judge found inauffident evidence that the County’s public defendersare
providing ineffective assistance on a regular bass, and the judge dso determined that the
County could afford to spend more if it chose to and the spending on indigent defense was not
the cause of the deficit. The circuit judge's findings are not askew from the applicable standard
with which this Court reviewsthisissue. Therefore, thisissue is without merit.
927. For the aforementioned reasons, this Court finds that the circuit judge did not apply the
wrong lega sandard in concluding that the County did not prove financia injury.

[Il.  Two Key Evidentiary Rulings.
728. The standard of review on apped from evidentiary rulings is prescribed by Rule 103(a)
of the Missssippi Rules of Evidence, which states “[€]rror may not be predicated upon a ruling

which admits or excludes evidence unless a substantia right of the party is affected . . . . This
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Court aticulated the standard of review of evidentiary rulings and stated that “[oJur standard
of review for the admisson of or refusal to admit evidence is well settled. ‘Admission or
suppression of evidence is within the discretion of the trid judge and will not be reversed
absent an abuse of that discretion.”” Church of God Pentecostal, Inc. v. Freewill Pentecostal
Church of God, Inc., 716 So. 2d 200, 210 (Miss. 1998) (dting Broadhead v. Bonita Lakes
Mall, Ltd P’ ship, 702 So. 2d 92, 102 (Miss. 1997) (quoting Sumrall v. Miss. Power Co., 693
So. 2d 359, 365 (Miss. 1997))).

129. In goplying that standard, the reviewing court may reverse a case only if “the admisson
or excluson of evidence, . . . result[s] in prgudice and ham or adversdy affect[s] a substantiad
right of a party.” K-Mart Corp. v. Hardy, 735 So. 2d 975, 983 (Miss. 1999) (citing Hansen
v. State, 592 So. 2d 114, 132 (Miss.1991)). Abuse of discretion is found when the reviewing
court has a “definite and firm conviction that the court below committed a clear error of
judgment in the concluson it reached upon weghing of rdevant factors.” Caracci v. Int’l
Paper Co., 699 So. 2d 546, 556 (Miss. 1997). Accordingly, the reviewing court “must let
gand a trid judges findings of evidentiary or ultimate fact when subgantid evidence in the

record supports those findings or when the findings are not ‘clearly erroneous. Crowe V.
Smith, 603 So. 2d 301, 305 (Miss. 1992) (quoting Matter of Estate of Varvaris 528 So. 2d
800, 802 (Miss.1988)).

130. The County dams that the drcuit judge committed pregjudicid error in two evidentiary

rulings, which in turn, affected a substantid right of Quitman County. The first purported error

occurred when the circuit judge bared the County from introducing expert testimony tha the
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indigent defense system has affected the independence and effectiveness of the courts, and the
second purported error occurred when the judge dlowed locd dreuit judges to offer their
opinions on the competence of the public defenders.
Expert testimony

31. The County interprets this Court’'s previous decison as identifying as a triableissue
whether “the county-based system has resulted in the inability of the judiciary to operate in an
independent and  effective manner.”  Quitman |, 807 So. 2d at 410. The County dso
concludes, from this Court's previous opinion, tha if such an effect is shown, then this Court
must necessxily intervene and “order the Legidaure to edtablish a statewide, state-funded
system of indigent defense.” 1d. The County also contends that the circuit court barred it from
introducing evidence on the issue that the “integrity of the judicid sysem has been
compromised by the State’'s falure to provide the essentid tools of an efective defense” The
County dleges that this evidence was “critical to the outcome of this case.” Farese was asked
if he had “any fears for the integrity of our court system, should the system of indigent defense
here in Quitman County continue?” The Stat€’'s objection was based on relevancy because the
State was unsure how “fears of integrity” related to Artide 3, Section 26 of the Mississippi
Condtitution. Miss. R. Evid. 401 defines “relevant evidence’ as “evidence having any tendency
to make the exisgence of any fact that is of consequence to the determination of the action
more probable or less probable than it would be without the evidence” The comment to Rule
401 dates that “[i]f the evidence has any probative vaue at dl, the rue favors admisson.” The
County contends that “[a]ls was apparent from the context in which the questions were asked,

Mr. Farese’'s expert opinion would have been that the county-based system of indigent defense
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sysem has compromised the integrity of the crimind justice sysem in Missssppi-an
ultimate issue in the case under Miss R. Evid. 704-and described the ways in which that
compromise has occurred.”
32. However, a trid, the State argued that such opinion testimony wasinadmissble,
irrdevant, and unhelpful in the sense that dlowing attorneys to tedtify as experts on the
ultimate legd issue smply invites a “battle of experts on an issue which is squarely resolvable
only by the Court.” Thomas M. Fortner, the public defender for Hinds County, was accepted
as an expet in the fidd of indigent defense. Further, the circuit judge acknowledged that
dthough having attorneys experts offering opinions on the ultimate lega issue might not be
very hdpful, she would dlow:

this witness [Fortner] to tedify as an expert in the fidd offered of indigent

defense and | do think that he has specidized knowledge through his experience

and traning. And as to the ultimate question or the legad concluson which must

be drawn, that is a question for the Court and | would just as soon you stay away

fromit. But | know that there are matters that Mr. Fortner can assst the Court

onand | will dlow him to tegtify and give those opinions.
In other words, the circuit judge would alow expert opinion on specific fact-based matters and
would be less inclined to hear sweeping, unsupported opinions. The Comment to Miss. R.
Evid. 704 olidifies the judge's purpose in asking the parties to “stay away” from opinions on
the ultimate issue.  The Comment to Rule 704 dates that even though “ultimate issue’ opinions
may be admissble, “[a question may not be asked which is based on inadequatdy explored
legd criteria since the answer would not be helpful.” As the State correctly asserted, “[t]he

trid court, who was gtting as the trier of fact, was merely giving the parties some guidance

about what opinion tetimony would be useful in deciding the issues” The circuit judge's
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approach to the expert testimony offered in the case sub judice was that the court, dtting as
a trier of fact, did not find it hdpful to have a parade of experts declaring ex cathedra that the
gystem is unconditutiond. Simply dated, the circuit judge dlowed opinion testimony as long
as there was sufficient background testimony to render the opinion helpful.

133. It was agang this background that Farese took the stand and offered his many opinions
regarding indigent defense sysems in general and Quitman County in paticular. As the State
correctly points out, Farese’'s extensve testimony took up amost one-hundred pages of the
trid transcript.  The circuit judge only refused to dlow Farese to answer two find questions.
The County dleges that the excluson of this “one last quedion” for Farese’s opinion on the
“integrity of the court system” condituted reversble error. Farese had dready addressed his
gpecific concerns about the indigent defense system in his extensve testimony, and dlowing
one find, sweeping opinion during re-direct examination was redundant and unnecessary.
Therefore, the circuit judge s decison was not an abuse of discretion.

Testimony of circuit judges

734. The County damed that the drcuit judge committed reversble error by dlowing three
dreuit judges to tedify and offer opinions about the competency of the public defenders after
indructing the County to “stay away from” expert tedimony on ultimate questions of fact. The
County further dleged that the drcuit judge “gave digpodtive weght to these conclusory
opinions, which had litle or no evidentiary foundation in the record” The circuit judge
explaned her reasoning for rgecting the County’s request to exclude the judges testimony

by obsarving that it would have been unfar to allow the County to chdlenge the
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conditutiondity of “this very system over which these three drcuit judges presde’ but not let
the judges share their observations on how the system works.

135. When the State announced at pretrid that it intended to cdl gtting circuit judgesto
tedify, and the County moved in limine to exclude the anticipated testimony, the circuit judge
denied the motion. In doing so, she stated that she would not compd therr testimony, nor
would she dlow them to be cdled as expert witnesses or offer legal opinions. She further
stated tha these drcuit judges “do have much information bascdly based on ther own
persond observations which would be hepful to thistrier of fact.”

136.  When Circuit Judge Albert B. Smith, I, was cdled to the stand, the court reiterated,
for the benefit of the witness as well as the parties, that his testimony should remain limited
to persona observations about how the Quitman County public defender system works. Judge
Smith made generd observations about the public defenders “winning a lot of their cases’ as
wdl as the frequency and qudity of motions. Judge Smith dated that “[tlhey file motions with
me, and they ask for expert witnesses in certain cases, and they, of course, try the cases
themselves. As far as being prepared, | think they have a pretty good track record as far as their
wins” Judge Smith also specifically addressed plea agreements and the procedure thereof,
which was an area grestly criticized by the County. He even said that “a lot of times | repeat
what's in the petition and sometimes more so when a defendant is one that has a low education
or . . . doesn't seem to comprehend exactly what the scenario is. Sometimes we will take a
bresk, and | will let him go and confer with his atorney.”

9137.  Circuit Judge Lary Lewis was then cdled to testify about the appointment of public

defenders in Quitman County Circuit Court, the judges standard practices for accepting pless,
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and the public defenders handling of motions and trils. He explained that the judges require
each defendant to “cetify to the Court that the defendant has informed his lawyer [of]
everything he knows about the charge, the facts of the case” before the court will accept the
guilty plea. Judge Smith dated that purpose of the plea colloquy is to ensure that this
communication occurs between the attorney and his dient. He dso said that the circuit judges
directly ask each defendant whether or not he committed the crime and dtated that “[i]f the
defendant fdters in any way at that point, the plea is off.” Judge Lewis further attested to the
fact that he had observed Quitman County public defenders both in his capacity as a county
prosecutor as wdl as a dreauit judge, and that he dways found them well-prepared. He also
tedtified that the public defenders regulaly file various motions, induding motions to suppress
evidence, and he dtated that he had not observed any differences in how the public defenders
represented thar indiget clients as opposed to their paying clients. When he was asked
whether the public defenders were “effective advocates,” Judge Lewis carefully limited his
answer to the “results of thar work” and tedtified that they were competent in the sense that
they prevail in many of their cases.

1138. The personal knowledge of the judges regarding what they observe the lawyers doing
in ther courtroom was the reason that they were cdled as witnesses. The circuit judge did not
abuse her discretion by rdying on the judges tedimony to hdp her determine whether the
public defenders casdoad was excessve, whether indigent defendants were entering into ill-
advised plea agreements, and whether the public defenders take their obligations as such

serioudy.  Furthermore, the circuit judge did not trest their testimony as expert opinion
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tedimony on the issue of whether the public defenders were providing conditutiondly
adequate representation, so the admission thereof was not erroneous.
V.  Other Evidence.

139. The County avers that the circuit judge “ignored entire categories of expert and lay
witness tesimony, authoritative standards, government studies, and defense witness admissons
edablishing key facts that the [thi Court hdd are determinative of Quitman's cdams”
However, the County incorrectly accuses the drcuit judge of ignoring that evidence smply
because she refused to draw inferences favorable to the County or because she found the
County’s evidence less probative than that submitted by the State. In its brief, the State
accurately asserts that the County cannot retry its case on appeal and dates that this Court is
required to accept as true dl “evidence which supports or reasonably tends to support the
findngs of fact made beow, together with dl reasonable inferences which may be drawn
therefrom and which favor the lower court’s finding of fact. That there may be other evidence
to the contrary is irrdlevant.” Par Indus., Inc. v. Target Container Co., 708 So. 2d 44, 47
(Miss. 1998) (internd citations omitted). The County’'s argument fails to consder the
evidence within the record that was unfavorable to its pogtion.

140. For example, the County points out that its public defenders have a tota casdload of
aound 165 cases per year, even though the American Bar Association standards recommend
handling no more than 150 cases per year. Since the court heard first-hand testimony about
the casdoad of the public defenders in Quitman County which indicated that they were not

ovewhelmed by their work, the County could not reasonably expect the circuit judge to have
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found that the public defenders handling of 165 cases instead of 150 cases had ether resulted
in or contributed to widespread ineffective assstance of counsd.

1. The County, by assarting the drcuit judge ignored evidence, also falls to takeinto
account the tesimony of the drcuit judges which contradicts the contentions of the County.
The County aso fails to address the public defenders testimony about how they generdly
conduct investigations themsalves and decide on a case-by-case basis whether or not to use the
sarvices of a professond investigator or retain an expert witness, ways in which they use their
own offices, secretarid daff, computers, and other resouwrces, conduct discovery, ad
communicate with clients. As previoudy referenced, the testimony of the judges and public
defenders was the only firg-hand account of how the system actudly operated, so the drcuit
judge properly conddered the testimony hepful in determining whether there has been a
widespread indfective assstance of counsd in Quitman County as a result of the county-based
indigent defense system. The State correctly contends that “[€]ven if the County had prevailed
on the fird issue addressed by the Circuit Court, the County gill would not have been entitled
to the rdief it requested. In making this argument, the State cites to Wilson v. State, 547 So.
2d a 1340-41, where this Court did not find sufficient grounds with which to enjoin the
Legidature to expend public funds on the defense of indigent criminas.

42. For the reasons previoudy enumerated, this Court finds that the circuit judge sdecision
is not agang the ovewhedming evidence or an abuse of her discretion, but is instead, amply
supported by the evidence presented at trid.

V. ThisCourt’sPrior Dissent and Personal Opinion.
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43. This Court's “review of a chancdlor’'s findings of fact is the manifest error/substantia
evidence rule” Miss. State Tax Comm’'n v. Med. Devices, Inc., 624 So. 2d 987, 989 (Miss.
1993). The findings of the circuit court are accorded the same deference as a chancellor's fact
findings Kight v. Sheppard Bldg. Supply, Inc., 537 So. 2d 1355, 1358 (Miss. 1989) (citing
Hardy v. First Nat'| Bank, 505 So. 2d 1021, 1023 (Miss. 1987)).

44. The County’'s find assgnment of error is based on the dosing paragraphs of the drcuit
court’'s opinion. In its brief, the County avers that the circuit judge violated Canon 3A of the
Code of Judicid Conduct by injecting “an unfortunate note of persond opinion into a decison
of datewide dgnificance and conditutional import, and contrary to the expressed view of the

mgority of the Quitman Court.” The passages the County found objectionable are quoted in

full asfollows

The County bears the burden of proving that the rights of indigent defendants are
being vidlated in Quitman County and across the state to the extent that this
cout should hod the funding scheme edablished by our legidature as
unconditutional.  While this lawsuit has rased issues of datewide concern
which gve rise to serious conditutiond dilemmas, the Court concludes that the
County fdls short of demondrating that indigent defendants in Quitman County
are recelving ineffective assstance of counsd. Additionally, the County has not
proven that the county-based system has resulted in the inability of the judiciary
to operate in an independent and effective manner . . .This Court cannot say that
this is one of those rare occasons when the courts should exercise its inherent
power and ‘interfere with this traditiondly legidative function and order the
Legidature to establish a satewide, sate-funded system of indigent defense’

The question before this Court is not whether the county-based system is the
best system of indiget defense. The question is not even whether in isolated
cases the public defenders were ineffective.  Rather, the question is whether
Missssippi’s county-based system is a conditutiondly adequate system of
indigent defense. This Court finds that our sysem meets congtitutiona
demands. This is not to say that another approach would not be more desrable.
This Court agrees with the sentiments expressed by three judices in the
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dissenting opinion in State v. Quitman County, 807 So. 2d at 413 (Fittman, C.J,,
dissenting):

| agree that it would be wise of the Legidature to creste and fund

a datewide public defenders office.  However, the Legidature

has attempted to solve the problem of indigent defense in other

ways. By its actions, the Legidature has shown thet it is not blind

to the plight of Quitman County. It is the Legidaure which hold

the key to solving these problems, not this Court by impressive

and excessve exercise of judicid authority.
The County asserts that by quoting the dissent and expressng her agreement, the circuite judge
based her opinion on maeids outsde the scope of prevaling law. The County further
questions her fiddity to the law, as required by Canon 3A of the Missssppi Code of Judicid
Conduct.
145. This argument is without merit because the drcuit judge found that County did not meet
its burden at trid, then it is not entitted to the possble rdief that was enumerated by the

mgority of the Court in Quitman. Although her ideas regarding the proper way to gain the
relief sought if the burden had been met were contrary to the mgority’s opinion, she was in no
way violding her duty to reman fathful to the law. Clearly, the circuit judge recognized that
even though the county-based system may not be the “best” way, it is condtitutiond. As the
State points out, the circuit judge's “ability to digtinguish between her own persond views
about the dedrability of a Statewide public defenders office and her judicid authority to grant
that reief given the facts of this case is commendable; it is not grounds for reversd.” This
Court, in State v. Hosford, 525 So. 2d 789, 798 (Miss. 1988), held that while the Legidature
has the authority “to furnish what funds and facilities it deems proper,” the courts may,

neverthedess act in cases of necessty when the Legidature fals to furnish the essentias
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required for the operation of an independent and effective court. Quitman I, 807 So. 2d at 410
(quoting State v. Hosford, 525 So. 2d a 798). Conclusvey, the County did not meet its
burden of proving that the county-based system has resulted in widespread ineffective
assgtance of counsd. Therefore, the County cannot carry the further burden of showing that
its requested injunction was the proper remedy. The County urges this Court to implement a
remedy that falswithin the purview of the Legidatureingead of thejudiciary.
46. This Court recognizes that multiple amicus curiae briefs have been filed with this Court,
and the mgority of which, encourage this Court to order the Legidature to move to a state-
wide indigent defense sydem. Some of the amici include in support of the County’s position
are.  the Missssppi Trid Lawyers Association, Sheriffs of Quitman County, e d., the
Missssppi Association of Supervisors, the Nationa Legd Aid and Defender Association, the
Missssppi Circuit Clerks Association and the Missssppi Chancery Clerks  Association,
NAACP Lega Defense and Educationa Fund, Inc. and 100 Black Men of Jackson, Inc. The
only amicus brief filed in support of the State was filed by the Missssippi State Legidators.
CONCLUSION

147. For the reasons set forth above, this Court finds that the circuit judge was correctin
concdluding that Quitman County did not met its burden of proving tha the funding mechanism
edablished by datute led to sysemic ineffective assstance of counsd in Quitman County and
throughout the state. Therefore, the judgment of the circuit court is affirmed.
148. AFFIRMED.

WALLER AND COBB, P.JJ., EASLEY, CARLSON AND RANDOLPH, JJ.,

CONCUR. GRAVES, J., DISSENTS WITH SEPARATE WRITTEN OPINION JOINED
BY DICKINSON, J. DIAZ, J., NOT PARTICIPATING.
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GRAVES, JUSTICE, DISSENTING:
149. The mgority holds that the trid court applied the correct legal standard to Quitman
County’s (“Quitman”) dams of rdief. However, the tria judge's andysis of the facts focused
on isolated cases, rather than the systemic chalenge brought by Quitman. Further, the tria
cout's falure to congder credible, unrebutted evidence edtablishing the deficiencies of
Quitman’'s indigent defense system severdly undermined its ruling. Applying the correct legal
sandard to the credible evidence in this case, Quitman is entitted to the rdief sought.
Therefore, | respectfully dissent.
Trial Court Applied the Incorrect Legal Standard

150. Three years ago, this Court ruled that if Quitman could demonstrate that a lack of state
funding resulted in a locd sysem of indigent defense representation “fdl[ing] beneath the
minmum standard of representation required by the Missssppi Conditution,” then Quitman
would have edablished that the State “breached its conditutiona duty to provide indigent
defendants with effective assistance of counsel. See State v. Quitman County, 807 So.2d 401,
408-09 (Miss. 2001) (“Quitman 17). In Quitman I, this Court alowed Quitman, upon
sidying the above threshold, to seek prospective rdief from the State.  Significantly, in our
earlier opinion, this Court nether stated nor implied that in order for Quitman to succeed it
needed to show prgudice to any particular client.

151. The mgority points out thet the circuit court “unambiguoudy dated that the question
before it was not ‘whether in isolated cases the public defenders were ineffective’” The trid

court faled in its attempt to correctly frame and address the relevant issue. Focusing on the
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incorrect issue (the isolated cases where the public defenders were ineffective), the trid court
then gpplied the incorrect legd standard. The trid court applied the higher, two-part test used
only for post-conviction chdlenges by individud crimind defendants under Howard v. State,
853 So.2d 781 (Miss. 2003) and Strickland v. Washington, 466 U.S. 668, 688, 104 S.Ct.
2052, 2064, 80 L.Ed.2d 674 (1984). Essentialy, the circuit court proceeded as if this were
an individud post-conviction proceeding and Quitman had to prove on a case-by-case basis that
the attorney’s performance was defident and the defendant was prejudiced, i.e., but for these
deficencies, there would have been a different outcome & trial. To this end, the circuit court
repeatedly criticized Quitman's proof for supposed falure to show “incompetence’ and
prgudice in paticular cases that would have warranted reversa of the conviction under
Howard and Strickland.  These caitidams were unwarranted consdering that the record is
replete with evidence of incompetence and ineffectiveness in the operation of Quitman's
indigent defense services.

152. Here, the circuit court fundamentaly misconceived Quitman’'s case and arguments.
Quitman's complaint is that “the exiding county-based system results in an inadequate and
uncondtitutional system of indigent defense”  Quitman never sought to overturn particular
convictions, but rather to chdlenge the conditutiondity of sysemic ineffective assistance of
counsd. Therefore, the tria court’'s requirement that Quitman demonstrate some form of
prgudice was completely misguided and legdly erroneous. Because Quitman | dlowed
Quitman to seek prospective relief, | am convinced that a pregudice requirement is wholly

ingppropriate in a case where prospective relief is sought.
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153. Other courts have concluded that prospective chalenges to indigent defense sysems
are not subject to the requirements of Strickland and that the proper inquiry is whether the
system provides the tools of an adequate defense. See Luckey v. Harris, 860 F.2d 1012, 1017
(11th Cir. 1988); State v. Peart, 621 So.2d 780, 791 (La 1993) (creating “rebuttable
presumption” that “indigents . . . are recaving assistance of counsd not auffidently effective
to meet conditutionaly required standards’ to be applied prospectively); New York County
Lawyers Ass'nv. State, 745 N.Y.S.2d 376, 384 (N.Y. Sup. Ct. 2002).

154. The didinction between the standards applicable to post-conviction proceedings and to
gydemic chdlenges rests on the very different policies gpplicable in the two kinds of cases.
In a post-conviction chalenge, courts attempt to balance the individua defendant’s interest in
chdlenging his conviction againg broader interests in judicia economy and findity.
Strickland, 466 U.S. a 693-94. The concerns about certainty and findity of past crimind
convictions do not arise in sysemic cases. In those cases, society’s interest in the provision
of an effective defense to dl dtizens is of paramount proportions. See Luckey v. Harris, 860
F.2d at 1017; New York County Lawyers Ass'n v. State, 745 N.Y.S. 2d at 384. Accordingly,
courts look to whether the system provides the essentia tools of an effective defense across
the broad run of cases; the performance of a particular lawyer or the result in any one case is
not decisive.

155. Because the trid court faled to properly consder Quitman's sysemic challenge tothe
county’s indigent defense sysdem, and thereafter applied an incorrect legd standard, | cannot

agree that ether the tria court or the mgjority reached the correct result.
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The Trial Court Failed to Consider Credible, Unrebutted Evidence as to the
Deficiencies of Quitman’s Indigent Defense System

156. Upon a through review of the record and briefs in the indant case, it is apparent that the
arcuit court completely ignored entire categories of expet and lay witness testimony,
authoritetive standards, governmental studies, and defense witness admissions which
highlignted the deficencies of Quitman's indiget defense system. For ingtance, in
determining whether essentid tools were provided to a defendant to assst in his defense,
courts look to objective criteria promulgated by the American Bar Association and other
standard-setting bodies. See, e.g., Wiggins v. Smith, 539 U.S. 510, 522-23, 123 S.Ct. 2527,
2536-37, 156 L.Ed.2d 471 (2003) (counsel failed to go beyond pre-sentence report and socia
services records in invesigating mitigating evidence, as required by ABA sandards); Williams
v. Taylor, 529 U.S. 362, 396, 120 S.Ct. 1495, 146 L.Ed.2d 389 (2000) (counse did not
investigate and present subgtantial mitigating evidence, as ABA dandards prescribe);
Strickland, 466 U.S. a 688. (“Prevalling norms of practice as reflected in American Bar
Association standards and the like, e.g., ABA Standards for Crimind Justice 4-1.1 to 4-8.6 (2d
ed. 1980) (“The Defense Function”), are guides to determining what is reasonable’). While
these standards and their gpplicability to Quitman were briefed extendvey to the trial court,
thereis no indication that the trid court ever considered them.

157. There are at least three substantial reasons why the tria court should have utilized the
ABA Crimind Judice Standards for the Defense Function (“ABA Defense Function
Standards’) as a benchmark for delermining whether Quitman's indiget defense system

violales the Misdssppi Conditution: (1) the dandards represent the legd community’s
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consensus as to the minmum required of an indigent defense system; (2) this Court and other
courts rdy on the ABA standards to determine compliance with the congtitutiond mandate of
effective assstance of counsd, and (3) the standards mirror this Court's holdings regarding
the mnimum requirements of a conditutiona indigat defense system. By ignoring the
intdligible framework of the ABA standards, the trid court faced a tremendous disadvantage
in assessing the condtitutiondity of Quitman’sindigent defense system.

158. In addition to the authoritative standards of the ABA, the tria court ignored volumes of
credible, unrebutted evidence which was determinative of Quitman’'s dams.  This Court has
long hedd that it is reversble error for a trid court to ignore uncontradicted evidence.
Lucedale Veneer Co. v. Rogers, 211 Miss 613, 53 So.2d 69, 75 (1951) (“[E]vidence which
is not contradicted by podtive tesimony or drcumstances, and is not inherently improbable,

incredible, or unreasonable, cannot be abitrarily or capricioudy discredited, disregarded, or

rejected. . . . ”); Tarver v. Lindsey, 161 Miss. 379, 137 So. 93, 96 (1931) (“Where, as in this
case, the testimony of witnesses is undisputed, is reasonable in itself, . . . . and the witnesses

are unimpeached, then the trier of facts must act on the testimony and cannot reect it, ese
trid might eventuate in arbitrary results. . .”); Holmes v. Holmes, 154 Miss. 719, 123 So. 865,
866-67 (1929) (reversng lower court's dismissa where trid court ignored both the
undisputed tesimony of a clerk with direct personal knowledge of the transaction at issue, as
well as aletter written by defendant containing important admissions).

159. Here, the record contains undisputed expert and lay witness testimony establishing that
the county-based system fails to provide the tools of an adequate Statewide defense system.

Many court-appointed defense attorneys throughout the State do not file pretrid motions, use
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experts or invest the time necessary to represent ther indigent dients effectivey. In addition
to lacking governmenta oversght, these dtorneys have no adminidrative or investigative
support to asss in the representation of thelr clients. The tria court ignored the following
evidence:
a There are a subgantid number of instances where neither lawyer nor
defendant recognize each other at araignment, and prisoners reman in

jal up to 4 to 5 months without any contact with their attorney.

b. Client meetings are hdd in groups in the courtroom within earshot of the
prosecutor and the judge.

C. Public defenders routindy wave preiminary hearings, accept facts in
indictments, and do not ask for investigators or experts.

d. There is no opportunity for the invedigation or communication
necessary to make an informed decison when pleas are entered on
arragnment day.

e There is a vast digparity between the resources of the State and public
defenders.

160. Governmentd sudies have repeatedly found that the tools of an adequate defenseare
missing in county indigent defense systems. For instances, the Spangenberg studies’ found that
“funding for indigent defense is totdly inadequate” “the lack of adequate resources for
indigent defense services results in poor quality services and representation,” “there is no state
wide oversght of indigent defense, which leads to a hodgepodge, county-by-county approach

to providing services” and “[e]lvery aspect of defense representation is compromised.”

2 The Spangenberg Group, a nationdly known consulting organization with expertise
in indigent defense systems, prepared a comprehensve report (in contemplation of the current
litigation) on Missssippi’s indigent defense systems under the auspices of the Missssppi Bar
Asociaion.
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Smilaly, the Missssppi Public Defenders Task Force report 2 concluded that “indigent
defense remained a vexing problem for the counties’ and contained deeply troubling reports
by severa circuit court judges describing systemic inadequacies they have observed in ther
digricts.  While this information was avalable to the trid court, its opinion does not refer to
these repested findings of inadequate representation.
Need for a Statewide Indigent Defense System

161. The Missssppi Congtitution, Article 3, 8 26, has been interpreted to create a duty on
the part of the state to provide effective assstance of counsd to indigat defendants. See
Quitman 1, 807 So.2d a 406-07. This Court has recognized that this means that indigent
defendants must be provided with the tools of an adegquate defense. Harrison v. State, 635
S0.2d 894, 901 (Miss. 1994) (cting Ake v. Oklahoma, 470 U.S. 68, 77, 105 S.Ct. 1087, 84
L.Ed.2d 53 (1985)). Further, this Court has recognized that these “tools’ which are necessary
to congruct an adequate defense vary depending on the facts and circumstances of each case.
Harrison, 635 So.2d at 901 (ating State v. Acosta, 597 P.2d 1282, 1284 (Or. Ct. App. 1979)).
Among these tools which dlow defendants to construct an adequate defense is the right to
counsd. The Sixth Amendment provides, “In dl crimind prosecutions, the accused shdl enjoy
the right to have the assstance of counsd for his defense” The U.S. Supreme Court has
condrued this to mean that in federa courts counsd mug be provided for defendants unable

to employ counsd unless the right is competently and intdligently waved. Gideon v.

3 The Mississippi Public Defenders Task Force issued its  September 29, 2000, report
pursuant to a legidative mandate to recommend improvements to the indigent defense systems
in crimind proceedings throughout the State of Missssippi.
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Wainwright, 372 U.S. 335, 339-40, 83 S.Ct. 792, 9 L.Ed.2d 799 (1963). In Gideon, the
Supreme Court recognized the dire importance of the right to counsel and ruled that the Sixth
Amendmert provides that in al crimina prosecutions that the accused shdl enjoy the right to
assstance of counsd for his defense, and that this right is made obligatory on the states by the
Fourteenth amendment, and indigent defendants in crimina prosecutions in states courts enjoy
the same right. Id. a 342-44. Because the Supreme Court has deemed the right to counsel for
indigents in state prosecutions to be fundamentd, the State of Missssppi bears the ultimate
respongbility to ensure that this right is preserved.  After al, the crime which the defendant
is accused of is agang the peace and tranquility of the State. The State will shoulder the
ultimate financid responghility of housng the defendant provided that the State is successful
in its prosecution.  And it will be the date judiciary which will ultimately hear and decide any
gppeals.

162. 1 am convinced that Quitman County’s indigent defense system wholly fails to measure
up to legd as wdl as recognized, authoritetive standards.  To this end, Quitman’s system is in
fact ddivering constitutionaly inadequate asssance of counsd to indigent defendants. The
Quitman County indigent defense system fals across the board to safeguard the most
fundamenta protections necessary for the equitable adminidration of justicee. Missssppi has
neglected to ensure that the indigent defense systems in the counties are able to operate
independently, that workloads are controlled, that appropriate overdght is in place, and that
defendants are dlowed confidentid access to an attorney who will investigate the facts of each
case. The flaws apparent in Quitman’'s system are not unique. Rather, they are the result of the

fundamenta problem in a part-time, county-besed sysem that lacks date funding and
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uniformity.  In essence, the State of Missssppi has falled to establish or fund a system of
indigent defense that is equipped to provide dl defendants with the tools of an adequate
defense, and has therefore fdlen short of its conditutional obligation. Therefore, | would
reverse the trid court's judgment and remand this case to the trid court for further remedia
proceedings. For these reasons, | respectfully dissent.

DICKINSON, J., JOINSTHIS OPINION.
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